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NEIL	  ABERCROMBIE	  
GOVERNOR	  

	  

	  

	  

CATHERINE	  PAYNE	  
CHAIRPERSON	  

STATE	  OF	  HAWAII	  
STATE	  PUBLIC	  CHARTER	  SCHOOL	  COMMISSION	  

(ʻAHA	  KULA	  HOʻĀMANA)	  
1111	  Bishop	  Street,	  Suite	  516,	  Honolulu,	  Hawaii	  96813	  

Tel:	  	  808-‐586-‐3775	  	  	  	  	  	  Fax:	  	  808-‐586-‐3776	  
	  

RECOMMENDATION	  SUBMITTAL	  
	  

DATE:	   September	  11,	  2014	  

TO:	   Catherine	  Payne,	  Chairperson	  
	  
FROM:	   Mitch	  D’Olier,	  Chairperson	  
	   Applications	  Committee	  	  

AGENDA	  ITEM:	   Action	  on	  Kaʻu	  Learning	  Academy’s	  Pre-‐Contracting	  Criteria	  Period	  

I. DESCRIPTION	  
	  
Recommendation	  that	  the	  Commission	  approve	  setting	  the	  pre-‐contracting	  criteria	  period	  and	  
deadline	  for	  Kaʻu	  Learning	  Academy	  (“KLA”)	  and	  delegate	  authority	  to	  the	  Executive	  Director	  to	  
extend	  the	  deadline	  as	  necessary.	  
	  

II. AUTHORITY	  
	  
Pre-‐Contracting	  Criteria	  for	  Approved	  Charter	  Applicants:	  	  Pursuant	  to	  new	  §302D-‐B(a),	  Hawaii	  
Revised	  Statutes	  (“HRS”),	  established	  by	  Act	  99,	  Session	  Laws	  of	  Hawaii	  (“SLH”)	  2014,	  “[t]he	  
authorizer	  may	  require	  a	  charter	  applicant	  whose	  charter	  application	  is	  approved	  by	  the	  authorizer	  
pursuant	  to	  section	  302D-‐13	  or	  302D-‐14	  to	  satisfactorily	  meet	  pre-‐contracting	  criteria	  set	  by	  the	  
authorizer	  before	  being	  allowed	  to	  enter	  into	  a	  charter	  contract.”	  

Failure	  to	  Meet	  Pre-‐Contracting	  Criteria:	  	  Pursuant	  to	  new	  §302D-‐B(b),	  HRS,	  established	  by	  Act	  99,	  
SLH	  2014,	  “[a]n	  approved	  charter	  applicant	  that	  fails	  to	  satisfactorily	  meet	  the	  pre-‐contracting	  
criteria	  and	  enter	  into	  a	  charter	  contract	  with	  its	  authorizer	  within	  the	  period	  initially	  established	  or	  
subsequently	  extended	  by	  the	  authorizer	  shall	  be	  considered	  to	  have	  withdrawn	  its	  application.”	  

Pre-‐Opening	  Charter	  Schools:	  	  Pursuant	  to	  new	  §302D-‐B(c),	  HRS,	  established	  by	  Act	  99,	  SLH	  2014,	  
“[a]	  charter	  applicant	  shall	  not	  be	  considered	  an	  entity	  of	  the	  State	  until	  the	  pre-‐opening	  charter	  
school	  is	  established	  by	  execution	  of	  the	  charter	  contract[.]”	  
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Pursuant	  to	  §302D-‐1,	  HRS,	  pre-‐opening	  charter	  school	  means	  “a	  charter	  school	  that	  has	  not	  yet	  
satisfactorily	  fulfilled	  the	  authorizer’s	  pre-‐opening	  assurance	  as	  required	  under	  section	  302D-‐B	  or	  
has	  not	  yet	  commenced	  full	  operations	  as	  charter	  school	  during	  its	  first	  full	  academic	  year.”	  

Pre-‐Opening	  Charter	  School	  Limits	  and	  Exemptions:	  	  Pursuant	  to	  new	  §302D-‐B(d),	  HRS,	  established	  
by	  Act	  99,	  SLH	  2014,	  “[t]he	  authorizer	  shall	  establish	  pre-‐opening	  criteria	  in	  order	  to	  ensure	  that	  a	  
pre-‐opening	  charter	  school	  is	  prepared	  to	  successfully	  open	  and	  operate	  as	  a	  charter	  school.	  	  Until	  
such	  time	  as	  the	  pre-‐opening	  school	  satisfactorily	  meets	  such	  pre-‐opening	  criteria	  and	  commences	  
operations	  in	  its	  first	  full	  academic	  year,	  the	  pre-‐opening	  charter	  school:	  	  (1)	  [s]hall	  not	  be	  entitled	  
to	  receive	  funding	  under	  section	  302D-‐26,	  302D-‐28,	  302D-‐29,	  or	  302D-‐29.5;	  (2)	  [s]hall	  employ	  no	  
employees	  but	  may	  engage	  independent	  contractors;	  (3)	  shall	  not	  be	  subject	  to	  the	  performance	  
framework	  under	  section	  302D-‐16;	  and	  (4)	  [m]ay	  be	  granted	  temporary	  exemptions	  from	  provisions	  
of	  the	  charter	  contract	  by	  the	  authorizer.”	  

Delegation	  of	  Duties:	  	  Pursuant	  to	  §302D-‐5(d),	  HRS,	  “[a]n	  authorizer	  may	  delegate	  its	  duties	  to	  
officers,	  employees,	  and	  contractors.”	  

III. BACKGROUND	  
	  
At	  its	  May	  8,	  2014	  general	  business	  meeting,	  the	  Commission	  approved	  the	  charter	  application	  for	  
KLA,	  with	  some	  conditions.	  	  The	  Commission	  notified	  the	  approved	  applicant	  of	  its	  conditional	  
approval	  on	  May	  9,	  2014.	  

On	  July	  1,	  2014,	  Act	  99	  became	  effective,	  amending	  the	  new	  charter	  school	  start-‐up	  process.	  	  The	  
process	  is	  generally	  described	  in	  Exhibit	  A,	  attached	  hereto.	  

At	  the	  Committee’s	  August	  28,	  2014	  meeting,	  the	  Committee	  discussed	  the	  timeline,	  process,	  and	  
whether	  KLA	  felt	  that	  it	  would	  able	  to	  meet	  the	  deadline	  being	  proposed.	  	  The	  Committee	  approved	  
a	  motion	  recommending	  approval	  of	  the	  proposed	  deadline,	  described	  below,	  and	  that	  the	  
Executive	  Director	  be	  delegated	  the	  authority	  to	  extend	  the	  deadline	  if	  necessary.	  

IV. DECISION	  MAKING	  STATEMENT	  
	  
Pursuant	  to	  Act	  99,	  SLH	  2014,	  an	  approved	  charter	  applicant	  may	  become	  a	  pre-‐opening	  charter	  
school	  by	  executing	  a	  charter	  contract	  with	  the	  Commission.	  	  A	  pre-‐opening	  charter	  school	  is	  an	  
entity	  of	  the	  State	  and	  is	  entitled	  to	  receive	  vital	  services	  from	  the	  State	  during	  the	  start-‐up	  period,	  
such	  as	  legal	  counsel	  from	  the	  Department	  of	  the	  Attorney	  General,	  and	  enter	  into	  contracts	  and	  
leases	  as	  a	  State	  entity.	  	  However,	  there	  are	  some	  critical	  restrictions	  on	  a	  pre-‐opening	  charter	  
school	  that	  prevents	  it	  from	  operating	  as	  a	  charter	  school	  until	  it	  completes	  pre-‐opening	  assurances	  
established	  by	  the	  Commission.	  	  Pre-‐opening	  charter	  schools	  are	  not	  entitled	  to	  receive	  State	  per-‐
pupil	  funds	  and	  must	  not	  have	  employees	  (but	  may	  contract	  with	  independent	  contractors).	  	  	  

KLA	  is	  currently	  considered	  an	  approved	  charter	  applicant	  until	  it	  executes	  a	  pre-‐opening	  charter	  
contract	  with	  the	  Commission.	  	  As	  stated	  in	  the	  conditions	  of	  the	  Commission’s	  approval	  of	  KLA,	  the	  
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approved	  applicant	  must	  meet	  the	  following	  pre-‐contracting	  criteria,	  to	  the	  satisfaction	  of	  the	  
Commission,	  before	  the	  Commission	  will	  execute	  a	  pre-‐opening	  charter	  contract:	  

1. Provide	  a	  plan	  for	  the	  seventh-‐grade	  transition	  to	  a	  virtual	  program,	  including	  the	  enrollment	  
capacity	  of	  the	  virtual	  program;	  

2. Provide	  a	  plan	  for	  food	  service	  to	  students,	  if	  food	  service	  will	  be	  provided,	  or	  provide	  the	  
rationale	  for	  not	  providing	  food	  service	  and	  describe	  the	  food	  options	  for	  students,	  including	  
disadvantaged	  students;	  and	  

3. Provide	  a	  revised	  budget	  approved	  by	  KLA’s	  governing	  board	  that	  reflects	  any	  necessary	  
adjustments	  required	  by	  pre-‐contracting	  criteria	  and	  clarifications	  made	  during	  the	  application	  
process,	  including	  removing	  the	  salaries	  as	  an	  expense	  from	  the	  start-‐up	  year	  and	  adding	  
previously	  discussed	  grants,	  donations,	  and	  café	  profits.	  

Staff	  recommends	  that	  the	  Commission	  set	  the	  initial	  pre-‐contracting	  criteria	  deadline	  as	  the	  close	  
of	  business	  on	  Monday,	  November	  10,	  2014.	  	  Staff	  also	  recommends	  that	  the	  Commission	  grant	  the	  
Executive	  Director	  the	  authority	  to	  extend	  the	  pre-‐contracting	  criteria	  period	  and	  deadline	  in	  the	  
event	  KLA	  needs	  more	  time	  to	  satisfactorily	  meet	  the	  criteria.	  

Staff	  will	  review	  the	  information	  submitted	  by	  KLA	  and	  provide	  a	  recommendation	  to	  the	  
Applications	  Committee	  as	  to	  whether	  to	  consider	  the	  pre-‐contracting	  criteria	  to	  have	  been	  met.	  	  If	  
the	  Commission	  decides	  the	  pre-‐contracting	  criteria	  are	  satisfactorily	  met,	  the	  Commission	  will	  
execute	  a	  charter	  contract	  with	  KLA,	  thus	  changing	  KLA’s	  status	  from	  approved	  applicant	  to	  pre-‐
opening	  charter	  school.	  	  KLA	  will	  be	  required	  to	  complete	  satisfactorily	  its	  pre-‐opening	  assurances	  
(which	  will	  be	  provided	  later)	  prior	  to	  opening,	  receiving	  State	  per-‐pupil	  funding,	  and	  operating	  as	  a	  
full-‐fledged	  charter	  school	  during	  the	  2015-‐2016	  school	  year.	  

V. RECOMMENDATION	  
	  
Motion	  to	  the	  Commission:	  
	  
“Moved	  to	  set	  the	  pre-‐contracting	  criteria	  period	  and	  deadline	  for	  Kaʻu	  Learning	  Academy	  to	  
November	  10,	  2014,	  and	  delegate	  authority	  to	  the	  Executive	  Director	  to	  extend	  the	  pre-‐
contracting	  criteria	  period	  and	  deadline	  as	  necessary.”
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Exhibit	  A	  
Start-‐Up	  Charter	  School	  Process	  
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